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Anmericans |love the sea. They approach it with passions
usually reserved for interpersonal relations. It is not
surprising, therefore, that |egal cases are | egion resolving
di sputes over tidal |ands, waterways, beach frontage, and even
the ability to stare at the sea. This is one such case.

This action arises out of the refusal of the Town of
Sandwi ch Marina (“the Marina”) to grant a slip |ease to the
plaintiff, Edward Fontneau (“Fontneau”). Fontneau and his father

jointly owned a boat that was kept in a slip at the Marina.



Fontneau’s father held the lease to the slip. Upon his father’s
deat h, Fontneau wanted the slip |lease transferred to him The
Marina' s policy, however, is not to allow transfers of slips
except, in limted cases, to the surviving spouse of a slip

| essee. After his request for the | ease was deni ed, Fontneau
brought suit against the Town of Sandw ch (*Sandw ch”),

Har bor naster G egory Fayne (the “Harbornmaster”), and Town Board
of Sel ectmen nenbers Ron Larkin, R chard Judge, Hank Sennott,
Panela Terry, and WIlliam D edering (the “Board”) (collectively
the “Defendants”), alleging five counts.

Count | asks this Court to annul the Habormaster’s deci sion,
as upheld by the Board, not to grant the slip | ease, on the basis
that it is arbitrary and capricious and exceeds the authority of
t he deci sion-makers. Conpl. 19 27-30. Count Il conplains of
breach of an alleged contract between Fontneau and Sandw ch t hat
his slip | ease, held during 2000 and 2001, would be renewabl e on
a yearly basis. 1d. at 1Y 31-40. Count |1l alleges prom ssory
est oppel agai nst the Harbormaster, based on an all eged oral
prom se made in 2000 that Fontneau could remain in the slip
notw thstanding the Marina' s policy. 1d. at Y 40-45. Count |V
al | eges negligent m srepresentation under Mass. Gen. Laws ch. 258

8 1 et. seq., based on the sane all eged representation. 1d. at



191 46-51. Count V! — wupon which the jurisdiction of this Court
is based — alleges violations of the Equal Protection clause of
t he Fourteenth Amendnent to the U S. Constitution and Part 1,
Article 1 of the Massachusetts Constitution, based on the theory
that permtting slip transfers only to spouses constitutes sex-
based discrimnation. 1d. at Y 47-49.2 The Defendants here
move for summary judgnent on all clains agai nst them [ Docket No.
17] .
| . | NTRCDUCTI ON

A. Facts?®

The Marina is | ocated on property owned by the United States
Arny Corps of Engineers (“Corps of Engineers”) and is leased to
Sandwi ch. Def.’s 56.1 Stnt. [Docket No. 19], T 1. The |ease
requi res that Sandwi ch’s use of the property be subject to the
general supervision of the D vision Engineer of the Corps of
Engineers. 1d. at 1 2. It further requires that Sandw ch
develop a fair and equitable plan for the issuance and assi gnnent

of berths froma waiting |ist and that such plan be submtted to

! Due to an apparent error, this count is referred to as
Count | V.

2 Due to an apparent error, the paragraphs in this count are
nunbered as 47-49, rather than as 52-54.

3 As is required in a notion for summary judgnent, the
following facts are presented in the |light nost favorable to
Font neau, the non-noving party. Al justifiable inferences have
been drawn in favor of Fontneau for the purposes of this notion.
See Anderson v. Liberty Lobby, Inc., 477 U S. 242, 255 (1985).
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the Division Engineer in witing for approval. [d.; see also

Pl.’s Qop. to Summ J. (“Pl.’s Opp.”) [Docket No. 20], Ex. 6
(copy of lease), T 32. Pursuant to this requirenent, Sandw ch
has enacted and codified the Sandw ch East Boat Basin Marina

Rul es and Regul ations (the “Marina Rules”). See Pl.’s Opp., Ex.
4 (copy of rules), 1 1.2.

The two nost recent versions of the Marina Rules stringently
[imt the transferability of slips. The current version, which
t he Harbormaster was instructed to enforce as of June 11, 1993
(the “1993 Marina Rules”), has the follow ng provision:

No slip shall be transferred except in the death of the

i ndi vidual in whose nane the slip is assigned. The

surviving spouse may request the transfer of the slip to

hi s/ her nanme provided he/she is the owner of fifty-one

percent (51% of the vessel occupying the slip.

Rule 6.6, 1993 Marina Rules (attached to Pl.’s Opp. as Ex. 4).
The version prior to that, which was issued in 1992 and took
effect on January 1, 1993 (the “1992 Marina Rules”), contained

the followng simlar provision:

No comrercial permanent slip shall be transferable

except within the imrediate famly. Inmmediate fam |y shal
i ncl ude spouse, children, father, nother, brother and
sister.

No recreational slip shall be transferable except in
t he event of the death of the | essee holder, the surviving
spouse may request the transfer of |ease to his/her nane
provi ded he/she is the Owmer of fifty-one percent (51% of
the vessel occupying the slip.

Rule 6.6, 1992 Marina Rul es (enphasis added) (attached to Defs.

Mem for Summ J. (“Defs.” Mem”) [Docket No. 18] as Ex. 5).



Before the 1992 Marina Rules took effect, there were apparently
no such restrictions on the transferability of slips. Pl.’ s Qpp.
to Protective Order [Docket No. 23], T 11

Fontneau’ s collision course with the Marina Rul es began in
January 1999, when his father passed away. Fontneau’s father had
been a recreational seasonal slip holder at the Marina since
1959, and Fontneau and his father had co-owned a boat that
occupied the slip for the past seven years. Conpl. 1Y 9-10.
Followi ng his father’s death, Fontneau wi shed to retain the slip
that his father had held. On February 8, 2000, the Harbornaster
sent a letter to Fontneau acknow edgi ng recei pt of Fontneau’ s
first half paynment and his request to be considered for a |arger
slip, but also advising Fontneau that the rules of the basin did
not allowa slip to be passed to a son or daughter. Defs.’” Mem,
Ex. 4. To that end, he apparently enclosed a copy of the 1993
Marina Rul es and Regulations. [d. The letter further stated
“Idlo [sic] to the late notice I will allow you to occupy the
slip for the 2000 season, however, you should make plans after
this season.” 1d.

Fontneau al |l eges that in or about August 2000, the
Har bormaster told himthat he could remain in the slip and renew
his | ease yearly, despite his earlier statenent that Fontneau
shoul d make alternative arrangenents after the 2000 season

Compl . § 14. Specifically, Fontneau states that:



On or about August of the year 2000, contrary to his
earlier position, the Harbormaster told me that | would
be allowed to continue to remain in the boat slip and
renew ny | ease yearly, as is the customary practice in
the marina. | spoke to himin the harbor. | asked him
what when [sic] | would know if | could stay on in the
harbor. H's answer was “You're all set.”

Pl.”s Qop., Ex. 3 (Fontneau Aff.), 1 7.

Fontneau’s slip lease was in fact renewed for 2001. Conpl.
1 16; see also Pl.’s Opp, Ex. 9 (copy of lease). The
Har bor mast er acknow edges that such a renewal required his
cl earance, but states that any cl earance was provided
i nadvertently and was in violation of the Marina Rules. Defs.
Mem, Ex. 6 (Fayne Aff.), 1 5. Accordingly, Fontneau |eased the
slip during 2001. Conpl. T 16.

Font neau did not receive a | ease renewal for the 2002 season
and, upon inquiry, was told by the Harbormaster that his |ease
woul d not be renewed. 1d. at § 21. He appealed this decision to
the Board, as provided by the Marina Rul es, and the appeal was
addressed on April 18, 2002 at a public nmeeting. [1d. at Y 22-
23. Fontneau was unable to attend this nmeeting because of travel
difficulties. 1d. at T 24. A though his attorney requested that
the matter be continued until such tinme as Fontneau could attend
and speak on the subject of his alleged conversation with the
Har bor master in August 2000, the Board voted at the neeting to
uphol d the Harbormaster’s decision. 1d. at T 25-26. Fontneau

subsequently attended the April 25, 2002 Board neeting to explain



his side. Pl.’s Op, Ex. 7 (mnutes of April 25, 2002 Board
Meeting). According to a newspaper account of the neeting,

Sel ectman Larkin told him “lI amsensitive to your situation, but
this is a black-and-white situation. W noved [to uphold the

Har bor master’ s deci sion] based on that. The Corps of Engineers
hol ds us responsible that these slips don't stay in perpetuity.”

Pl.”s Opp, Ex. 7 (Sandwich Man Fights to Keep Fanmily Boat Slip,

Cape Cod Tines, May 18, 2002, at A7).

B. Procedural Posture

As not ed above, the Defendants have noved for sunmmary
judgnent on all of Fontneau’'s clains. The Court held a hearing
on this notion on Decenber 12, 2002. At that hearing, the Court
took the notion under advisenent and granted Fontneau 60 days to
conduct limted discovery as to whether Rule 6.6 was validly in
effect at the time that the Harbornmaster denied Fontneau's
request for the renewal of the slip |lease for the 2002 season.
The Def endants have subsequently noved for an order protecting
them fromresponding to Fontneau’s requests for additional
docunents regarding the validity of Marina Rule 6.6. See Defs.
Mot. for Protective Order [Docket No. 22]. The Defendants argue
that they have already provided sufficient docunentation of Rule
6.6's validity and that Fontneau s further requests are
burdensonme and unnecessary. 1d. at Y 10-11. Thus, at issue

before the Court are both the Defendants’ Mdtion for Summary



Judgnent and the Defendants’ Mdtion for a Protective Order. As
the two notions essentially inplicate the sane underlying issues,
the Court addresses themin tandem
I'1. DI SCUSSI ON

A Standard of Revi ew

As this is a notion for summary judgnent, the Court nust
review “the entire record ‘in the light nost flattering to the
nonnovant and indul ge[] all reasonable inferences in that party’s
favor. Only if the record, viewed in that manner and w t hout
regard to credibility determ nations, reveal s no genuine issue as
to any material fact may the court enter summary judgnent.”

Cadl e Conpany v. Hayes, 116 F.3d 957, 959 (1st G r. 1997)

(internal citations omtted).

B. Count | -- Review of Harbornmaster’s decision, as upheld
by the Board

Font neau seeks revi ew under Mass. Gen. Laws ch. 249, § 4,4
al l eging that the Harbormaster’s decision not to renew Font neau’ s
| ease, as upheld by the Board, was arbitrary and caprici ous and
exceeded his authority. In support of this claim Fontneau (1)
attacks the Harbormaster’s interpretation of Rule 6.6 of the 1993
Marina Rules; (2) argues that neither the 1993 Marina Rul es nor
the 1992 Marina Rules were validly enacted, such that the prior

regime -- in which there were no limtations on the

* The conplaint refers to Mass. Gen. Laws ch. 247, but this
appears to be an error.



transferability of slips -- is still in place and mandates the
renewal of his license; and (3) argues that the Rules are not
bei ng applied consistently and that he was singled out for an
I Npr oper pur pose.

The Court begins with Fontneau s contention that the
Har bormaster’s interpretation of Rule 6.6 of the 1993 Rul es was
arbitrary and capricious. Fontneau argues that this rule “is
subject to interpretation.” Pl.’s Opp. at 7. As noted above,
this rule states that “No slip shall be transferred except in the
death of an individual. The surviving spouse may request the
transfer of the slip to his/her name provided he/she is the owner
of 51% of the vessel occupying the slip.” Fontneau suggests that
these two sentences “could be read separately allow ng for an
interpretation in favor of a co-owner of a boat in the event of
one owner’s death.” Id.

This argunment is inventive, but nust fail. Fontneau seens
to be suggesting either (1) that a slip freely can be transferred
upon the | essee’s death as long as the transferee owns 51% of the
vessel, or (2) that a slip freely can be transferred upon the
| essee’s death, unless the transferee is a spouse, in which case
t he spouse nmust own 51% of the vessel. Neither interpretationis
supportable. Under the first interpretation, there would be no
need to refer specifically to surviving spouses, thus rendering

nost of the second sentence surplusage. Under the second



interpretation, the Rules would be stricter for transfers to
spouses than for transfers to non-spouses: a spouse would only be
able to receive a transfer upon neeting the 51% ownership

requi renent, but no such requirenment would exist as to other co-
owners. This distinction is arbitrary and neaningless. This
Court wll not adopt an interpretation which renders part of the
Rul es meani ngl ess or unnecessary.

Font neau al so argues, however, that Rule 6.6 was never
validly authorized and enacted and thus cannot be enforced.
Pl.”s Supp. OQopp. [Docket No. 25], T 8. As noted above, Rule 6.6
apparently cane into being wwth the 1992 Marina Rul es and was
subsequently nodified slightly by the 1993 Marina Rul es.
Fontneau has indeed identified certain flaws in the enactnent
procedures for the 1992 Marina Rules and the 1993 Marina Rul es,
and a discussion of Fontneau s request for yet further discovery
must start with the acknow edgnent that the record before the
Court does not conclusively prove that either the 1992 Marina
Rul es or the 1993 Marina Rul es were properly authorized and
enact ed.

In the case of the 1992 Marina Rules, there is no evidence
of approval by the Corps of Engineers, as required by Corps of
Engi neers’ | ease with Sandw ch. Mreover, there is no evidence
of publication in a newspaper as required by section 250 of the

By-laws of the Town of Sandw ch, which state:
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The Board of Selectnen may fromtinme to tinme, after a public
heari ng, nake reasonable rules and regul ations for the use
of Town property. Such rules and regul ations shall take
effect seven (7) days after their publication in a newspaper
havi ng general distribution in the Towm of Sandw ch.

Pl.”s Qop. to Protective Order, Y 9.

In the case of the 1993 Marina Rules, there is no evidence
of publication, just as with the 1992 Marina Rules. Nbreover,
while there is evidence that the Corps of Engi neers approved the
1993 Marina Rules, there is only the ipsi dixit statenent
appearing on the face of the 1993 Marina Rul es thensel ves that
Board’ s approval was obtained. There are no Board m nutes
supporting this statenent, although there is a June 4, 1993
letter fromthe Town Adm nistrator to that effect. Def.’ s Mt.
for Protective Order, Ex. 4.

Even if the 1992 and 1993 Marina Rules were not validly
i ssued and enacted, however, the Harbormaster’s application of a
policy that only permtted transfers of slips to surviving
spouses accurately reflected the explicit policy of the Corps of
Engi neers. As noted above, Sandw ch operates the Marina under
the supervisory authority of the Corps of Engineers, which nust
approve its regulations. A letter fromR chard C. Carlson, the
Chi ef of the Construction/ Qperations Division of the Corps of
Engi neers, indicates that the Harbormaster’s interpretation of

Rule 6.6 is the only interpretation that would neet with the

approval of the Corps of Engineers. Defs.” Mem, Ex. 2. In that
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letter, Carlson objects to policies through which “famly nenbers
may retain a nooring space in perpetuity, thereby gaining a
per manent advant age over the general public.” 1d. He explains
that “We believe that an individual’ s prospects for obtaining a
mooring . . . should not be affected by such criteria as hone
address, club nenbership, affiliation with specific comrercial or
other enterprises, famly relationships or the |ike (although we
do consi der reasonable the prem se that spouses constitute one
entity).” 1d.°

As such, the Harbormaster’s application of a policy that
allows transfers of slip |eases in only one circunstance -- from
a |l essee to a surviving spouse, provided that the spouse neets
the 51% ownership requirement -- is entirely consistent with the
expressed policy of the Corps of Engineers, as described above.
| ndeed, this was one of the Harbormaster’s expressed reasons for

denyi ng Fontneau’s application. Pl.’s OQop., Ex. 8 (Menorandum of

®> Fontneau correctly points out that this letter was sent
not to the Town of Sandw ch, but to the Town of Scituate, and
thus that it did not involve the particular matter of slip
licenses for the Sandwich Marina. Pl.’s Qpp. at 6. Fontneau
does not argue, however, that this is not the policy of the Corps
of Engineers, nor that it is not equally applicable here.
| nst ead, Fontneau argues that “this correspondence is perm ssive
with regard to ‘spouses as one entity’ rule, but does not

requires [sic] it.” 1d. Indeed, the letter does not require
towns to permt transfers to spouses in certain situations. It

does, however, lead to the inescapable conclusion that there are
only two options sanctioned by the Corps of Engineers: allow ng
transfers to no one; or allowng transfers only to spouses.
Neither interpretation allows for transfers to surviving children
such as Font neau.
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G egory Fayne, March 4, 2002) (stating that “it would be a
viol ation of Arny Corps of Engineers policy of equal access” for
Fontneau to maintain his |ease.).

Accordingly, the Court rules that the Harbormaster’s
application of this policy was not arbitrary or capricious. |If
anything, there is an argunent that the Harbormaster’s action in
granting the 2001 | ease to Fontneau was arbitrary and capri ci ous,
but — not surprisingly — Fontneau does not object to that
action.

Wth regard to the Board’'s affirmati on of the Harbormaster’s
decision, Rule 12.3 of the Marina Rules provides that appeals lie
to the Board. As such, it is within the Board s authority to
uphol d the Harbormaster’s decision, and, as expl ai ned above, the
Har bornaster’s application of Rule 6.6 was not arbitrary or
capri ci ous.

Font neau rai ses an additional point requiring consideration.
He states that there are factual questions as to “whether the
Plaintiff was singled out for an inproper purpose” and “whet her
the rules and regul ations are being applied consistently.” Pl.’s
Qpp. at 5. In support of this argunent, Fontneau attaches
docunents show ng that the public copy of the waiting |list has
not been updated in a tinely manner, that the |ist has sone
apparent irregularities, and that sonme individuals on the waiting

list do not own boats — all of which are not in accordance with
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the Rules. 1d.; see also Fontneau Aff., T 12-13; Pl.’s Opp, Ex.

5. Even if these allegations are correct (as inferences drawn in
favor of Fontneau, the non-noving party) and sone rul es are not
being followed correctly, it does not followthat it is arbitrary
and capricious of the Harbornmaster and the Board of Sel ectnen to
correct a previous failure to followthe Rules. Failure to
enforce a rule or regulation in the past does not result in the
estoppel of present or future enforcenent of the rule. See Bldg.

| nspector of Lancaster v. Sanderson, 372 Mass. 157, 162-163

(1977).

The Court notes in passing Fontneau’s claimthat in the
adm ni strative proceedi ngs, “there were acknow edgenents [sic] of
unfairness to the Plaintiff and di scussion of changing the Rule
in the future.” Pl. Opp. to Protective Order, § 14. In support
of this assertion, Fontneau refers to the April 25, 2002 Board
meeting mnutes, which sinply state:

Edwar d Font neau spoke about the hearing the Board held

| ast week regarding his slip at the Marina. He was

unavai l abl e that evening and wanted the opportunity to

explain his side to the Board. M. Larkin said the

Board synpathizes with him however, based on the

Marina Rul es and Regul ati ons they cannot change their
vot e.

Id., Ex. 7.

Even assum ng that such a di scussion occurred during the
adm ni strative proceedings, it was entirely prospective and can
have no bearing on the decisions to follow Corps of Engi neers

policy and not renew Fontneau’s |ease in 2002. Hence, Fontneau
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fails on this count, and the Defendants’ notion for sumrary
judgment on this claimis granted.

C. Count 1l - Breach of contract

This count alleges the fornmation of a contract between the
Har bor mast er and Fontneau that Fontneau could renew his slip
| ease yearly and clains a breach of that contract. Fontneau
argues that the contract was forned orally and confirmed in
witing -- the oral conponent being his conversation with the
Har bor master in August 2000 and the witten conponent being his
renewed |l ease in 2001. Pl.’s Opp. at 8.

Actually, no witten conponent is necessary. A contract for

the nooring of a vessel sounds in admralty, Bird v. S.S.

Fortuna, 232 F. Supp. 690, 691 (D. Mass., 1964) (Sweeney, J.);

Sel ane Assocs. Inc. v. Holiday Inns, Inc., 451 F. Supp. 412 (D

Mass., 1978) (Maletz, J.), and maritime contracts do not require

witing for validity. Kossick v. United Fruit Co., 365 U S. 731,

735 and n. 4 (1961).

The Defendants deny that the August 2000 conversation ever
took place. Fayne Aff. at 1 7 (“At no tine did | promse M.
Fontneau either orally or in witing that he would be allowed to
remain in the slip and be able to renew the slip | ease
annually.”). As this is a notion for summary judgnment, however,
the inference nust be drawn agai nst the Defendants that the oral

statenent was nmade in August 2000 by the Harbornaster.
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Nonet hel ess, Fontneau’s own description of that statenent
indicates that it cannot be construed as creating a contract.
Fontneau’s affidavit sinply states:

On or about August of the year 2000, contrary to his
earlier position, the Harbormaster told me that | would
be allowed to continue to remain in the boat slip and
renew ny | ease yearly, as is the customary practice in
the marina. | spoke to himin the harbor. | asked him
what when [sic] | would knowif | could stay on in the
harbor. Hi's answer was “You're all set.”

Fontneau Aff. at § 7 (enphasis added).

This, together with the lease for 2001 (Pl.’s Opp., Ex. 9),
conprises the only evidence available as to the terns of the
al l eged contract for a renewable | ease. This is problematic, as
“[i1]t is axiomatic that to create an enforceable contract, there
must be agreenment between the parties on the material terns of
the contract, and the parties nust have a present intention to be

bound by that agreement.” Situation Mgnt. Sys. Inc. v. Ml ouf,

Inc., 430 Mass. 875, 878 (2000); see also Mendel Kern, Inc. v.

Wir kshop, Inc., 400 Mass. 277, 280-81 (“[Aln intention to do

sonmething is not necessarily a pronmise to do it.”).

Here, several material terns are absent. One such termis
the duration of this supposedly renewable | ease. It appears from
Fontneau’s affidavit that he asked if he could stay on in the
harbor, and was told, “[y]Jou' re all set.” Fontneau’ s assertion
that he was told he could renew his | ease yearly into the

indefinite future appears to be his own interpretation of this
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three-word response to his question. The witten |ease itself
contains no right of renewal and states only that it covers the
period from May 15, 2001 to Cctober 15, 2001. PI.’s Opp., Ex. 9.
I n support of his contention that the | ease was renewabl e,
Fontneau points to the 1993 Rules’ statenent that “*'Seasonal
Recreational Slip User’ shall nmean a recreational vessel owner
with a renewabl e recreational slip at the Sandwi ch Marina.” Rule
4.10, 1993 Marina Rules. Pl.’s Opp at 8. Fontneau' s 2001 | ease,
however, never refers to himas a “Seasonal Recreational Slip
User.” Pl.’s Opp., Ex. 9. Moreover, the terns of the | ease

state that the “Marina may refuse to rent dock space to any

person for any reason.” |d. at 1 24. 1In short, there is no
basis for inferring -- fromthe Harbormaster’s oral and witten
statenents -- the duration of the supposedly renewabl e | ease

granted to Fontneau by the Harbornmaster.

Second, there is no evidence of any price for this renewabl e
| ease, other than the price for the 2001 boating season. One
reason for the absence of an agreenent on price is that the
Har bormaster’s statenent as recounted by Fontneau is better
characterized as an “agreenent to agree” rather than as a
contract. At best, the Harbormaster was promsing to offer, on a
yearly basis, terns for the | ease, which Fontneau woul d be free

to accept or reject at that tine.
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A further obstacle to construing either the oral or witten
statenents as a contract is the |lack of consideration given by
Font neau for the alleged prom se by the Harbormaster that
Font neau woul d be able to remain in the slip and renew his | ease

each year. See, e.qg., Cass v. Lord, 236 Mass. 430, 432 (1920)

(stating that for a contract to be valid and enforceable, it nust

be supported by consideration); Mlihi v. Giolizadeh, No.

G v. A 973068B, 2000 W. 1299485, at *6 (Mass. Super. Mar. 16,
2000) (H nkle, J.) (“A contract nust of course be supported by
consideration to be valid and legally enforceable as a
contract.”). Fontneau has not indicated that he gave any
consideration of any kind for this prom se, a prom se that

not ably expands the witten terns of the 2001 slip | ease for
whi ch he did pay.

Accordi ngly, Fontneau cannot prevail here on a contract
theory. The Defendants’ notion for sunmary judgnment on this
claimis granted.

D. Count 111 - Prom ssory estoppel

This count relies on the sanme representation by the
Har bor nast er di scussed in the previous section. Wile the
Def endants deny that the representati on was nade, the contrary
i nference nust be drawn in the summary judgnent context.

As the Suprene Judicial Court has explained, “an essenti al

el ement under the prom ssory estoppel theory is that there be an
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umanbi guous prom se and that the party to whomthe prom se was

made reasonably relied on the representation.” Rhode |Island

Hospital Trust National Bank v. Varadi an, 419 Mass. 841, 848

(1995) (internal citations and quotation marks omtted).
Fontneau’ s prom ssory estoppel claimthus fails for two reasons.

First, the anbiguity of the Harbormaster’s all eged statenent
to Fontneau -- in that it failed to include such material terns
as duration and price -- is as fatal to Fontneau' s prom ssory
estoppel claimas it is to his contract claim See id. at 850
(stating that “an action based on reliance is equivalent to a
contract action, and the party bringing such an action nust prove
all the necessary elenents of a contract other than
consi deration”).

Second, Fontneau’s reliance on the Harbormaster’s all eged
prom se was not reasonable, not only because of the anmbiguity of
the prom se, but al so because Fontneau hinsel f had been i nforned
that the 1993 Marina Rules forbade the transfer of the license to
him® The Harbormaster had told himas nuch and had even
encl osed a copy of the Marina Rules to that effect. Gven this
i ndication that the Harbormaster | acked the authority to grant

hima renewabl e | ease, and Fontneau's failure to confirmthat the

6 Al t hough Font neau now chal l enges the validity of the
process by which the Marina Rul es were enacted, he certainly has
not clainmed that he knew or suspected back in 2000 that the
Marina Rul es m ght be unenforceabl e.
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Har bor mast er had and woul d continue to have the authority to
wai ve the Marina Rules in his case, Fontneau could not have had
nmore than a wel |l -founded hope that the Harbornmaster woul d
continue to renew his lease in the future. Such a hope is
insufficient to neet the requirenments of a prom ssory estoppel

claim See Hall v. Horizon House Mcrowave, lnc., 24 Mass. App.

Ct. 84, 93-94 (1987); EFinn v. GenRad, Inc., No. ClV.A 20003292C,

2002 W 532607, at * 6 (Mass. Sup. . Jan. 17, 2002) (Lauriat,
J.) (“A “well founded hope’ is not enough to support reasonable
reliance . . . [the defendant’s] assurances and offer letter do
not satisfy these requirenents because [the defendant] did not
have the authority, and [the plaintiff] knew that he did not have
the authority, to conclude an enploynment contract with him?”).

For these reasons, Fontneau’s prom ssory estoppel clai mnust
fail. The Defendants’ notion for summary judgnent on this claim
is granted.

E. Count 1V - Negligent M srepresentation Under Mass. Gen.
Laws, chapter 258

As a prerequisite to bringing an action against a public
enpl oyer for negligent m srepresentation under Mass. Gen. Laws
ch. 258, a plaintiff is required to nake presentnment of his claim
to the public enployer within two years of the cause of action
arising, and the claimis required finally to be denied by the

enpl oyer. Mass. CGen. Laws ch. 258, §8 4. The defendants state
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that Fontneau failed to make such presentnent and, as such, is

not entitled to pursue this count. Def.’s Mem at 13.
Fontneau wote a letter to George H Dunham Town

Adm ni strator for the Town of Sandw ch, on March 18, 2002,

outlining his conplaint. Pl.’s Opp. at 9; see also id., Ex. 10.

This letter did not specifically nmention a possible action in
negl i gence, but did enunerate all the facts upon which Fontneau

relies in this action. 1In Doe v. Town of Plynmouth, 825 F. Supp.

1102, 1111 (D. Mass. 1993) (Bower, MJ.), such a letter was held
sufficient for the purpose of section 4, despite a failure
specifically to allege negligence. Mreover, Sandw ch took
action to resolve the matter through the appeal hearing at the
public neeting on April 18, 2002, and notified Fontneau of its
decision. Pl.'s Opp., Ex. 11. This fulfills the other
requi renment of section 4 -- nanely, that the public enployer has
finally denied the claim The requirements of Mass. Gen. Laws
ch. 258, 8 4 are therefore satisfied.

This allows the Court to consider the substance of this
count. To make out a claimof negligent m srepresentation,
Font neau nust show that the Harbormaster, “in the course of his
busi ness, supplied false information for the gui dance of another
upon which [Fontneau] justifiably relied to his financial
detrinment and that the [Harbormaster] failed to exercise

reasonabl e care or conpetence in obtaining or communicating the
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information.” Cole v. New England Mut. Life Ins. Co., 49 Mass.

App. C. 296, 300 (2000).

In support of this claim Fontneau again refers to the
al | eged August 2000 conversation with the Harbormaster. He
states in his conplaint that he “relied on the representations of
t he Harbormaster” and that he “suffered damages as a result of
his reliance on the m srepresentati ons nmade by the Harbormaster,”
in that he “did not seek alternate slip |ocations for his boat
and did not place his name on the waiting list for the Sandw ch
Town Marina nor did he place his name on the waiting list for
other area marinas.” Conpl. 9T 49-50.

Even assunming the statenment to have been nmade, however
Font neau’ s al |l egati ons do not nake out a viable claimof
negligent m srepresentation. First, even construing the facts in
Fontneau’ s favor, his reliance on the Harbormaster’s assurance
was not justifiable. Fontneau was aware of the Marina Rul es’
prohi bition against transfers to a son or daughter -- indeed, he
hi msel f had received a copy of the 1993 Marina Rules. Yet even
on his own evidence, he made no effort to confirmthat the
Har bor master woul d continue to have the ability to waive the
Marina Rules for him Mreover, Fontneau hinself admts that
during the six-nmonth period between February 2000 (at which point
Fontneau was told to find alternate arrangenents for his vessel

for the 2001 boating season) and August 2000 (at which point the
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supposed assurance was given), he |acked any firm assurance that
he woul d be able to keep the slip for the 2001 boati ng season.
Font neau Aff., ¥ 6 (“On or about February 2000, G egory Fayne,

t he Harbormaster for the town of Sandw ch notified ne that I
woul d no | onger have access to the boat slip after the 2000
boating season. | went to the marina office to discuss the issue
wth Geg. | was told | could use the slip for 2000 and then we
woul d work together to try to work sonething out.”) Nonethel ess,
t hroughout that period, Fontneau apparently did not seek
alternate slip locations, put his nanme on the Marina waiting
list, or put his name on another marina’ s waiting list. As such,
Fontneau’ s assertion that he woul d have done so in the absence of
t he Harbormaster’s August 2000 al | eged assurance strains
credulity. Finally, although Fontneau all eges that he suffered
damages as a result of the Harbormaster’s assurance, in that he
did not put hinself on waiting lists for other marinas, he fails
to denonstrate how he suffered pecuniary |loss as a result, which
is an essential elenment of a negligent m srepresentation claim

See, e.qg., Horvath v. Adelson, Golden & Loria, P.C., 55 Mss.

App. C. 1113 (2002) (unpublished opinion); Colber v. BayBank
Valley Trust Co., 46 Mass. App. C. 256, 257 (1999).

Hence, Fontneau cannot establish the facts necessary for a
negligent msrepresentation claim The Defendants’ notion for

summary judgnent on this claimis granted.
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F. Count V -- Equal Protection

This count is prem sed on the notion that Rule 6.6 treats
married co-owners differently fromunmarried co-owners. Marital
status, however, is not of itself a protected class. A
classification based on marital status is thus subject only to

rational basis review See, e.q., Smth v. Shalala, 5 F.3d 235,

239 (7th Gr. 1993); In re Talmadge, 832 F.2d 1120, 1125 (9th

Cr. 1987). Rule 6.6 clearly neets this standard, as it is
rationally related to the legiti mte purpose of keeping slips
open to the public on a first-cone, first-served basis, as
opposed to letting slips remain indefinitely within the control
of a single famly.

Font neau al so attenpts to argue that Rule 6.6 violates the
Equal Protection C ause because it has a disparate inpact on
males. Even if this is true, however, a showi ng of disparate
i npact al one does not make out an Equal Protection claim a
showi ng that the inpact is traceable to a discrimnatory purpose

is required.’” See Personnel Admin'r v. Feeney, 442 U S. 256,

272-74 (1979). Equal protection clainms brought under the
Massachusetts Constitution are subject to the sane standard. See

Blixt v. Blixt, 437 Mass. 649, 661 n. 17 (“The standard for

" The case to which Fontneau cites arises in the Title VII
context (which does recognize clains of disparate inpact), not in
the Equal Protection context. See Pl.’s Cpp. at 10 (citing Hl
v. Human Rights Commin, 735 F. Supp. 255 (N.D. Il1l. 1990).
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eval uati ng equal protection challenges under our State
Constitution is the same as the standard under the Federal
Constitution.”) (2002).

Font neau has not alleged that the policy was enacted with
t he purpose of discrimnating against nen, nor set forth any
facts in support of that conclusion. Accordingly, the
Def endants’ notion for summary judgnent on this claimis granted.
| 11. CONCLUSI ON

Even if the Rules were not validly enacted, Fontneau cannot
succeed on any of the counts in his conplaint. The
Har bor master’ s decision not to renew Fontneau' s | ease in 2002 was
neither arbitrary nor capricious, and did not exceed his
authority. Rather, it was entirely in accordance with the stated
policy of the Corps of Engineers, under whose supervision
Sandwi ch operates the Marina. As such, the Board' s affirmance of
t he Harbormaster’s decision was |ikew se neither arbitrary nor
capricious. Because the August 2000 statenment and 2001 | ease do
not constitute a contract, and the August 2000 statenent cannot
give rise to prom ssory estoppel or negligent m srepresentation,
the non-renewal of Fontneau s |ease in 2002 cannot be inpugned on
those grounds. Finally, neither Rule 6.6 nor the procedure
foll owed here inplicate the Equal Protection Cl ause, as Fontneau
has made no showi ng that the policy was enacted with the purpose

of discrimnating agai nst mal es.
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Accordingly, the Defendants’ notion for summary judgnent
[ Docket No. 17] is ALLONED. Gven this disposition of the case,
t he Defendants’ notion for a protective order [Docket No. 22] is
DENI ED as noot .

SO ORDERED.

WLLIAM G YOUNG
CHI EF JUDGE
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